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DeMOSS, Circuit Judge:

Plaintiff-Appellant Harry Habets (“Habets”) seeks reversal of
the district court’s decision adopting the nagistrate judge' s
reconmmendati on and granting sunmary judgnent to Def endant - Appel | ee
Wast e Managenent, Inc. (“WM”). The district court concluded t hat
Habets had no right to participate in WM’s Key Executive Severance
Plan (the “KESP’) once WM's Board of Directors (the “Board”)
anended the list of KESP participants to renove Habets. On appeal,
Habets argues first that the district court failed to review the
magi strate judge' s recommendati on under a de novo standard, and

second that the district court inproperly granted sunmary judgnent
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to WM because the plain |language did not favor WJ's
interpretation of the KESP;, if the KESP' s terns were anbi guous, the
extrinsic evidence did not favor WM’'s interpretation; and a
material issue of fact existed as to whether WM renoved Habets
fromthe position of executive officer. Because we find that the
district <court conducted a proper de novo review of the
magi strate’ s recommendati on, the KESP' s t er ns unanbi guously granted
the Board the discretion to specify who was and was not a
participant in the KESP, and Habets was so renbved as a parti ci pant
in May 1992, we AFFIRM the decision of the district court.
BACKGROUND

VWM hired Habets in Septenber 1985 as a general nanager for
its Chicago office. On January 10, 1990, Habets was appoi nted as
President — Medical Services and Vice President of WM. At that
point, Habets becane eligible to participate in a “golden
parachute” benefits plan, the KESP. The KESP was created in 1986
and provided that if a participant of the KESP was term nated,
whi ch definition included voluntarily resigning, from enploynment
within three years of a change in control of conpany nmanagenent,
the participant would receive a generous severance conpensation
package. In March 1990, the Executive Conpensation Conmttee of
the Board formally nanmed Habets as a participant in the KESP;, his
name was added to a conpany docunent entitled “Exhibit 1,” which

listed all participants. Habets’s status as a regional officer of
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W was reflected in WM’s 1990 annual report, dated February 7,
1991. Habets also becane eligible to participate in the
Suppl enental Executive Retirenent Plan (the “SERP").

The KESP, which provided that Delaware |aw govern its
interpretation, included the follow ng key provisions:

1.1.4. Participant: Theterm®“Participant” shall nean
the officers of the Conpany or its subsidiaries who are
listed on Exhibit 1 hereto and such additional officers
of the Conpany or its subsidiaries as the Board of
Directors of the Conpany may, by resolution duly adopted
prior to any Change in Control, fromtine to tinme specify
as being a Participant in this Plan.

2.2. Amendnents, Etc.: Prior to the expiration of
the Pl an Period, the Conpany shall not anmend, term nate
or suspend the Plan or any provision hereof, including

wthout [imtation this Section 2.2, without the prior
witten consent of any Participant adversely affected
t her eby.

2. 3. Certain Limtations: Wthout limting any

rights which any Participant may have under any O her

Plan, nothing in this Plan shall grant any Partici pant

any right to remain an executive officer, director or

enpl oyee of the Conpany and/or any of its subsidiaries,

whet her or not a Change in Control shall occur.

In late 1991 WM underwent a corporate restructuring, which
renoved Habets as a regional top officer, after his region was
conbi ned with another. This restructuring also renoved Dougl as
Al lman (“All man”), another WM enpl oyee, as an executive officer.
VW ’s 1991 annual report omtted Habets fromits list of officers.
Habets kept his job title but reported to a regional officer,

rather than to the president of the conpany, as he had fornerly

done. On May 29, 1992, the Executive Conpensation Conmttee of the
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Board approved a newlist of persons eligible to participate in the
KESP, Habets's and Al lman’s nanmes were renoved from Exhibit 1.
Al'l man received notice of his renoval fromthe |list; Habets did
not .

In August 1992 WM attenpted to termnate the KESP for all
participants, except those working overseas. In this process,
VWM’ s executives sought counsel fromHerbert Getz (“Getz”) who then
served as a Vice President, Secretary, and Assistant General
Counsel . CGetz advised offering stock options to the KESP
participants in exchange for their waiving their rights under the
KESP. WM followed Getz’'s recommendation. Habets received stock
opti ons but was not anong those persons fromwhom WM requested a
wai ver. |In contrast, Al lman did waive any rights he had under the
KESP for stock options.

In July 1998 WM nerged with a subsidiary of USA Waste. As
part of the merger, the SERP was term nated and WM agreed to pay
a lunmp sumto enployees with SERP benefits. Habets was eligible
for this SERP paynent but disputed WM’ s cal cul ati on of the anount
he was due under the SERP. Habets sent a nmeno to WM on Decenber
1, 1998, advising it of the SERP cal cul ation errors based on his
years of nenbership in the KESP. WM responded that the KESP was
termnated and could not be used in conjunction with cal cul ati ng
SERP benefits. Habets did not accept this and continued to
correspond with WM about his KESP and SERP rights. On
Decenber 22, 1998, WM sent Habets a letter offering to increase

4
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Habet s’ s SERP paynent by two additional years of service credit if
he woul d rel ease any clains under the KESP. In early 1999 WM sent
Habets two checks totaling $348,189.34, which reflected its
cal cul ated SERP distribution of $281, 555,89 and the suppl ement al
conprom se anount of $66,234. 39. Habets cashed the checks but
refused to sign a waiver of his KESP rights.

On July 27, 1999, Habets resigned fromW . At that tineg,
Habet s requested severance pay due hi munder the KESP and t he SERP.
On Decenber 8, 1999, Habets’s attorney sent WM a denmand letter
requesting it pay Habets his KESP benefits. VW responded on
February 29, 2000, stating that WM’s lunp sum SERP paynment to
Habets in 1999 constituted a satisfaction of WM’s obligations as
to both the KESP and the SERP, and Habets had waived his KESP
rights in connection with the receipt of the August 1992 stock
options. On Qctober 30, 2000, WM reiterated these assertions by
letter to Habets.

Habets filed the instant suit in July 2001, alleging that W
breached the KESP and the SERP by not fully conpensating him
pursuant to these plans after he resigned. WM denied that it owed
Habets any benefits under either plan. On July 1, 2002, WM noved
for sunmary judgnent. The district court referred the matter to a
magi strate judge, who on February 12, 2003, recommended granting
VW ’'s notion for summary judgnent. On March 3, 2003, Habets filed
objections to the magi strate’s recomendati on. On March 4, 2003,
the district court adopted the magi strate’s recomendation in its

5
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entirety. Final judgnment was entered the next day, and Habets
tinely appealed only the determnation of his rights under the
KESP.

DI SCUSSI ON

VWhet her the district court conducted a proper de novo revi ew of the
magi strate judge' s recommendati on.

Section 636(b)(1) of Title 28 and Federal Rule of GCvil
Procedure 72(b) provide that within ten days after a nmgistrate
j udge i ssues her recommendation, a party may file specific witten
obj ecti ons. 28 U S.C. 8§ 636(b)(1); Fed. R Cv. P. 72(b). The
district court nmust then “rmake a de novo determ nation of those
portions of the report or specified proposed findings or
recomendations to which objection is nade” before accepting,
rejecting, or nodifying those findings or reconmendations. 28
U S.C. 8§ 636(b)(1).

Habets contends that the district court here did not undertake
the requisite de novo review of the magistrate’ s recomendati on.
Habets asserts that because the district court entered its two-
sent ence order adopting the magi strate’s reconmendati on wi t hout any
opinion or analysis only one day after it received Habets’s
obj ections which included a 200-page appendi x and because the
i ssues presented to the magi strate were conpl ex, the district court
must have nerely “rubber stanped” the nmagistrate’ s reconmendati on.

VWM responds that the district court foll owed proper procedure

in assigning the notion for summary judgnent to the nagistrate

6
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judge and in permtting Habets to file objections to the
magi strate’s recomendati on before entering summary judgnment in
favor of WM. WM clains that given the sinplicity of the issues
before the district court, the district judge had anple tine to
conduct a de novo review of the magi strate’s reconmendati on before
adopting it.

Wth respect to the district court’s expeditiousness, we have
expressly ruled against Habets's position in MGII v. Goff,
17 F.3d 729, 732 (5th Cr. 1994), overruled on other grounds,
Kansas Reins. Co., Ltd. v. Congressional Mrtgage Corp. of Texas,
20 F.3d 1362, 1373-74 (5th Cr. 1994). In MGIlI, this Court
consi dered whet her a district court commtted reversible error when
it adopted a magistrate’s recommendation just one day after
receiving the recommendation, and before the defendants had an
opportunity to file any objections. ld. at 731. We found any
error harnm ess because adoption of the recomendati on after one day
did not inply a |lack of review, and the district court could have
conducted a neani ngful review w thout any objections. |d. at 731-
32. MGII permts a district court to adopt a nmmgistrate’s
recommendati on after one day before receiving any objections in the
ten-day period; thus, MG || also refutes any claimthat a district
court nust wait any certain tinme period after receiving objections
to adopt a recommendati on.

Wth respect to Habets’s claimthat the district court’s order
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was too abbreviated, Habets fails to cite any pertinent case |aw
that requires a district court to provide analysis when it adopts
a magistrate’s reconmmendation for sunmary judgnent. The cases
cited by Habets are distinguishable. Here, unlike in Hernandez v.
Estelle, 711 F.2d 619, 620 (5th Gr. 1983), the record was
available to the district court a full 20 days before the court
issued its order. Unlike in Stauble v. Warrob, Inc., 977 F. 2d 690,
696 (1st Cir. 1992), and Vekamaf Holland B.V. v. Pipe Benders

Inc., 671 F.2d 1185, 1186 (8th G r. 1982), the nagi strate here nade
no i nvol ved findings of fact because this was a reconmendati on on
a notion for summary judgnent. Unli ke in Saunders v. Naval Air
Rework Facility, 608 F.2d 1308, 1311 (9th Cr. 1979), the
magi strate here provided a thorough analysis to support its
recommendation, and the district court had a conpl ete record of the
magi strate’ s proceedi ngs. Finally, unlike in English v. Local
Uni on No. 46, 654 F.2d 473, 474-78 (7th CGr. 1981), the | anguage of
the district court’s order here did not inply that it did not
properly review the magi strate’s recomendati on.

In light of MG IIl, which allows for the expeditiousness of
the district court’s order, and because the magi strate here nade
only legal findings on a summary judgnent notion, the district
court was permtted to issue an abbreviated order adopting the
magi strate’s sunmary judgnent recommendation one day after

recei ving Habets’s objections. W thus find the district court

8
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conducted a proper de novo review of the magistrate’'s
reconmendat i on.

VWhether the district court erred in granting sunmary judgnent to
VW .

This Court reviews a district court’s grant of summary
j udgnent de novo. Fiesel v. Cherry, 294 F.3d 664, 667 (5th Gr.
2002) (citation omtted). Under  Feder al Rule of Gvil
Procedure 56(c), “[s]ummary judgnent is proper when, view ng the
evidence in the light nost favorable to the nonnovant, there is no
genuine issue as to any material fact and the noving party is
entitled to judgnent as a matter of law.” 1d. (internal quotations
and citation omtted); see also Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 251-52 (1986). Li kewi se, we review matters of
contract interpretation de novo. HS Res., Inc. v. Wngate, 327
F.3d 432, 440 (5th Gr. 2003).

Under Delaware law, the principles governing contract
interpretation are well settled. Northwestern Nat’'l Ins. Co. V.
Esmark, Inc., 672 A 2d 41, 43 (Del. 1996). The plain contract
| anguage nust be construed as a whole, to give effect to the
intentions of the parties. ld. (citation omtted). “Where the
contract | anguage is clear and unanbi guous, the parties’ intent is
ascertai ned by giving the | anguage its ordi nary and usual neaning.”
Id. (citing Rhone-Poul enc Basic Chens. Co. v. Am Mdtorists Ins.

Co., 616 A 2d 1192, 1195 (Del. 1992)). A contract is anbi guous
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only when the provisions in controversy are fairly susceptible of
having different interpretations. Rhone-Poul enc, 616 A 2d at 1196.
However, a contract is not rendered anbiguous sinply because the
parties do not agree upon its proper construction. Id. Courts can
only consider extrinsic evidence to interpret the agreenment if
there is an anbiguity in the contract. Esmark, 672 A 2d at 43
(citing Pellaton v. Bank of New York, 592 A 2d 473, 478 (Del
1991)).

Habets argues here that the plain |anguage of the KESP
necessitates that his KESP benefits remained effective. Habet s
mai ntains that the plain |anguage of Section 1.1.4 neans a
participant in the KESP is either an officer listed in Exhibit 1,
which is incorporated by reference into the KESP, State ex rel
Hrst v. Black, 83 A 2d 678, 681 (Del. Super. 1951) (“It is .
axiomatic that a contract may incorporate by reference provisions
contained in sone other instrunent.”), or an officer that the Board
adds. Habets clains the provision does not suggest that the Board
may renpove or term nate a KESP nenber.

VWM responds first that Section 1.1.4 unanbi guously permtted
the Board to add and renove additional officers as KESP
participants, as the magistrate and the district court found. WM
al so asserts that the KESP does not incorporate Exhibit 1. VWM
relies on Star States Devel opnent Co. v. CLK, Inc., No. 93L-08-048,

1994 W. 233954 (Del. Super. 1994), for the proposition that

10
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contracts nust do nore than nerely nention a docunent to
i ncorporate that docunment. However, this reading is not entirely
correct. Wiat Star States held was if a contract fails to specify
a docunent and its terns, but that docunent is an integral part of
a docunent that the contract does specify, the unspecified docunent
coul d be incorporated into the contract if that readi ng best serves
the parties’ intentions and is reasonable. 1994 W. 233954, at *5.

As the magistrate and the district court found, although
Section 1.1.4 used the word “additional” to describe the officers
added to the KESP's benefits apart fromExhibit 1, which Habets was
not a part of before March 1990 or after May 1992, the clear
meani ng and i ntent of Section 1.1.4 is that the Board was permtted
to “specify” from tine to tinme those persons who were “Kkey
executives” entitled to severance benefits upon a change i n control
of WM. Section 1.1.4 thus did not confer on any corporate officer
any vested right to continued participationin the KESP, nor did it
limt the Board's exclusive power to “specify” participants.

Even if Exhibit 1 were incorporated into the KESP, we would

follow the comobn sense approach under Del aware |aw. See Fal con
Steel Co. v. Wber Eng’'g Co., Inc., 517 A 2d 281, 286 (Del. Ch.
1986). That is, we refuse to incorporate by reference terns which
make a reasonabl e reading of the contract nonsensical and do not
support the parties’ reasonable intent. Star States, 1994 W

233954, at *4 (citing Falcon Steel, 517 A 2d at 286). Thus, we

11
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cannot incorporate the term— Habets’s nane — that was admttedly
i ncluded on a previous version of Exhibit 1 not only because such
termis no longer a part of Exhibit 1, but also because this
readi ng woul d not support the Board's power to “specify” fromtine
to time those KESP executives eligible to be participants at the
time of a change in control

Habet s next contends that Section 2.2 of the KESP prohibited
W fromtermnating a participant’s KESP rights without his prior
witten consent. In other words, because the KESP incorporated
Exhibit 1, any renoval of a nanme from Exhibit 1 wthout the
participant’s consent violates Section 2.2 because it would
unilaterally termnate a participant’s KESP benefits.

VWM reads Section 2.2 as sinply prohibiting the Board from
anendi ng, termnating, or suspending the KESP itself generally
w thout the consent of eligible participants adversely affected.
VWM argues this is why the Board did not obtain Habets’s consent in
May 1992 when it termnated his KESP nenbership by renoving him
fromExhibit 1; that termnation did not constitute a change to the
KESP pl an generally but was an expression of the Board’ s power to
specify participants in the KESP. In contrast, when WM was in the
process of termnating the KESP entirely in August 1992, WM sought
the consent of all eligible KESP participants pursuant to Section
2.2.

To accept Habets’s interpretation on this point would require
that this Court find the names of the participants thenselves were

12
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intended to be “plan provisions”: t he anmendnent of which would
then trigger Section 2.2 and require the consent of those
participants adversely affected. This interpretation conflicts
with the plain neaning of Section 1. 1.4, which defines participants
wth reference to Exhibit 1 or a separate resolution of the Board,
and not with reference to any additional definition within the KESP
that would require conpliance with Section 2.2 if anended. The
magi strate and the district court were thus correct in finding that
the KESP plainly intended that the Board retain the power to
specify KESP participants and did not contenplate allow ng an
i ndividual participant |ike Habets to essentially veto a Board
resolution renoving himas a participant.

Finally, Habets argues the nagistrate and the district court
msinterpreted Section 2.3. Habets contends Section 2.3 did not
bol ster WM’ s right to unilaterally termnate a participant’ s KESP
rights but sinply provided that the KESP standi ng al one does not
guarantee a participant continued officer status or even conti nued
enpl oynent with WM. Habets clains what Section 2.3 intended is
merely that the KESP is not considered an enpl oynent agreenent.

VWM asserts that an ordinary reading of Section 2.3 clearly
conflicts with Habets’s interpretation of Section 2.2. WM reads
Section 2.3 to plainly permt the Board to renove an enpl oyee from
an officer position, which reading Habets does not dispute. VWM
also inplicitly reads Section 2.3 as thus permtting the Board to
identify and control which enployees are KESP participants. To

13
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preserve the plain neaning of Section 2.3 and Section 1.1.4, WM
argues Section 2.2 nust be construed as allowng the Board to
termnate individual KESP nenbership w thout that individual’s
consent .

The magistrate and the district court agreed wwth WM and
found that participation in the KESP did not guarantee continued
status as an WM enpl oyee in any capacity under Section 2.3, much
|l ess “key executive” status. Overall, the nmgistrate and the
district court found no anbiguity in any of the KESP s provisions
and that the Board had the discretion to and properly did so renove
Habets as a KESP officer participant in May 1992 at the Executive
Conpensation Commttee neeting prior to any change in control
Thus, Section 1.1.4 defined a participant as a WM enpl oyee who is
so designated by the Board as eligible for KESP benefits at the
time a change in control occurs; Section 2.2 only required the
i ndi vi dual consent of adversely affected participants when t he KESP
generally was to be anended or term nated, not when an individual
participant was being renoved by the Board; and Section 2.3
denonstrated the Board's ability to renove officers.

To give effect to each and all of these plain provisions of
the KESP, see Sonitrol Holding Co. v. Marceau I|Investissenents,
607 A 2d 1177, 1184 (Del. 1992), a participant’s rights under the
KESP nust be construed as vesting only when a change in contro

occurs, such that the Board is duly authorized to change a W

14
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enpl oyee’ s KESP participation status anytine before a change in
control. Here, the summary judgnent evidence clearly indicated
that Habets was naned a KESP participant by the Executive
Conpensation Commttee of the Board in March 1990, but the
Executive Conpensation Commttee plainly renoved Habets from
participating in the KESP as of May 1992, which was | ong before the
change in control that occurred in July 1998. Therefore, we find
that the district court properly granted summary judgnent to VW .

Because we determ ne the provisions of the KESP unanbi guously
gave the Board the right to renove Habets as a officer participant
in the KESP and that the sunmary judgnent evi dence showed that the
Board had done so, we do not address Habets's extrinsic evidence
argunents. Habets also filed three notions on appeal, which were
carried with the case. As to Habets’s nmotion for award of
attorney’s fees and Habets’s notion to hold appellant’s notion for
attorney’ s fees i n abeyance pending the final determnationinthis
case, we DENY these notions because we find the district court’s
decision in favor of VWM was proper. As to Habets’s notion to
suppl enent the record on appeal, we also DENY this notion because
such additional materials are not necessary or appropriate for our
decision in this case.

CONCLUSI ON
Having carefully reviewed the record of this case and the

parties’ respective briefing, and for the reasons set forth above,

15
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we conclude that the district court properly conducted a de novo
review of the magi strate’s reconmendati on and properly adopt ed t hat
recomendation to grant summary judgnent to VWM. Therefore, we
AFFI RM t he decision of the district court bel ow

AFF| RMED.

16
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Clement, Crcuit Judge, D ssenting:
Summary judgnent is problematic for three reasons. First, a

genui ne issue of material fact exists as to whether WM renoved
Habets as an officer. Second, the KESP unambiguously supports Habets's position.
Third, the extrinsic evidence compels Habets' s interpretation of the KESP.

A. Genuinelssue of Material Fact

A glaring issue of material fact exists as to whether WMI removed Habets as an officer.
According to WMI’s interpretation of the KESP, WMI was authorized to unilaterally terminate
Habets s KESP rights because WMI removed Habets as an officer prior to terminating the KESPin
its entirety. That removal, WMI alleges, occurred during the regiona consolidation. Thus, even
accepting WM’ s interpretation of the KESP, WMI may only succeed on summary judgment if the
evidence establishes the factual conclusion that WMI removed Habets as an officer during the
regiona consolidation.

Theevidence makesclear that thismaterial fact isnot established. Undisputed evidenceexists
that Habets's title, employment responsibilities, and compensation remained the same after the
regional consolidation. Furthermore, WMI fails to produce any evidence that Habets was removed
in accordance with WMI’s bylaws. The record contains no documentation of any Board resolution
to remove him; no minutes of a Board meeting where the aleged removal was discussed; no Board
vote on the aleged removal; and no documentation that Habets received notice of the aleged
remova. Theonly evidencethat WMI relies on to establish this material fact isan annua report that
does not list Habets as an officer. This evidence alone is insufficient to conclusively establish on

summary judgment that the Board did in fact remove Habets as an officer in conformity with bylaw

17
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procedures.
B. Plain meaning of the KESP

The KESP does not unambiguoudy provide WMI the ahbility to terminate Habets s KESP
rights without his consent. Section 1.1.4 defines “Participant” to include “officers of the Company
... who are listed on Exhibit 1 . ...” Section 2.2 states that “the Company shall not amend,
terminate or suspend the Plan or any provision thereof . . . without the prior written consent of any
Participant adversely affected thereby.” These sectionsimply that if the KESP incorporates Exhibit
1 as a provision of the KESP, then Section 2.2 prohibits WMI from removing a Participant by
amending Exhibit 1 without that Participant’ s consent.

Delaware caselaw compels the conclusion that Exhibit 1 is a KESP provision. “Where a
contract is executed which refers to another instrument and makes the conditions of such other
instrument a part of it, the two will be interpreted together as the agreement of the parties.” Sate
ex rel. Hirst v. Black, 83 A.2d 678, 681 (Ddl. Super. 1951). Here, the KESP expresdy refers to
Exhibit 1, and makes it a condition of participation inthe KESP.  Asan incorporated instrument,
Exhibit 1 isaprovision of the KESP. Exhibit 1 isthus subject to Section 2.2’ s statement that before
the Board can amend “any provision” of the KESP, the Board must obtain “written consent of any
Participant adversely affected . . . .” Thus, any Participant adversely affected by an amendment to
Exhibit 1 must provide written consent before that amendment is adopted.

The majority opinion suggests an alternative interpretation of the KESP that results in the

rightsvesting when achangein control occurs. Thisinterpretation failsfor tworeasons. First, a ord

18
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argument, WM specifically confirmed that a Participant’ srightsvest upon being listed on Exhibit 1.
Second, Section 1.1.4 provides that an employee must be made a Participant “prior to any Change
in Control.” Participant status, i.e., having rights under the KESP, must therefore occur before a
changein control. Thus, KESP rights vest before a change in control; they vest when the employee
islisted on Exhibit 1. The mgority’sinterpretation is flawed.

Contrary to the mgjority’ sholding, interpreting the KESP to require consent of a Participant
before termination is consistent with the plain meaning of Section 1.1.4. Section 1.1.4 providesthat
“additional officers’ may obtain Participant status as the Board “may from time to time specify [an
officer] as being a Participant . . . .” In specifying that an employee is a Participant, the Board
implicitly specifies that other employees—in particular, those employees that the Board fals to
specify as being Participants—are not Participants. Thisimplicit specification of employeesthat are
not Participants does not imply, however, that by specifying an employee as being a Participant, the
Board hasthe ability to specify that Participants canlosetheir Participant status. That is, theimplicit
conclusion that employees not named as Participants are not Participants is the extent to which the
plain meaning of Section 1.1.4 allows the Board to specify an employee as not being a participant.
Nevertheless, the majority opinion concludes that Section 1.1.4 allows the Board to specify that
Participantsmust relinquishtheir Participant status. Thisinterpretation readsinto the phrase“ specify

as being a Participant” a substantive Board power, i.e., the ability to specify as not being a

! When asked if an enployee’'s rights vest upon being listed on
Exhibit 1, WM answered affirmatively. After responding “Yes” to
t hat question, WM proceeded to assert that the Board coul d renove
the Participant wthout consent. WM is thus arguing that despite
the fact that KESP rights vest when an enployee is listed on
Exhibit 1, the Board can unilaterally renove a Partici pant.
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Participant, even after an employee has obtained Participant status. Section 1.1.4 neither states nor
implies that the Board can remove a Participant without that Participant’s consent.
C. Extrinsic evidence surrounding the KESP

The extrinsic evidence further supports Habets sinterpretation of the KESP. Thefollowing
factsarise fromthe summary-judgment evidence: (1) Getz's August 1992 memo suggeststhat WMI
needed to obtain waivers from Participants to terminate their KESP rights; (2) WMI obtained a
written waiver from Allman, the only other employee whose KESP rights WMI terminated during
the regional consolidation; (3) WMI sent several lettersto Habets suggesting that WMI recognized
Habets continued to have KESP rights after the regional consolidation, and that Habets needed to
give consent for WMI to terminate those rights; (4) WMI’s earlier pleading states that Habets was
a Participant “until the termination of the KESP by mutual agreement”;? and (5) WMI sought to
secure consent from other Participants before terminating their KESP rights. These facts establish
theinferencethat the KESP precluded the Board from unilaterally terminating Habets sK ESPrights.

WMI attemptsto explain away thesefacts. Itsexplanationsdo not changethe legal standard
for summary judgment, however, that al inferences from underlying facts are to be drawn in favor
of Habets. See Matsushita Elec. Indus. Co. v. Zenith Radio Co., 475 U.S. 574, 587 (1986). Viewing
this evidence in the light most favorable to Habets necessitates interpreting the KESP so that it
precludesWMI fromunilaterally terminating Habets sK ESPrights. Summary judgment should have

been denied. | respectfully dissent.

2 Although a superceded pleading is not binding on a party under the judicial-estoppel doctrine,
the court can still consider that pleading asrebuttable evidence. Borel v. United SatesCas. Co., 233
F.2d 385, 387-88 (5th Cir. 1956).
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